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number of the person making the re-
quest;

(iii) A description of the article or
service requested which is sufficient to
enable the person to whom the request
is made to identify the article or serv-
ice being sought;

(iv) A statement of the nature of the
conduct under investigation;

(v) A statement that the article or
service must be tendered at the time
and place stated in the purchase re-
quest, unless the person making the re-
quest and the person to whom it is
made agree otherwise in writing;

(vi) A verbatim statement of 39
U.S.C. 3005, 3007; and

(vii) A statement that failure to pro-
vide the requested article or service
may be considered in a proceeding
under 39 U.S.C. 3007 to determine
whether probable cause exists to be-
lieve that 39 U.S.C. 3005 is being vio-
lated.

(c) Service of Test Purchase Request. (1)
The original of the Test Purchase Re-
quest must be delivered to the person,
firm, or corporation to whom the re-
quest is made or to his or its represent-
ative. It must be accompanied by a
check or money order in the amount
for which the article or service is of-
fered for sale, made payable to the per-
son, firm or corporation making the
offer.

(2) The person serving the Test Pur-
chase Request must make and sign a
record, stating the date and place of
service and the name of the person
served. The person making the request
must retain a copy of the Test Pur-
chase Request, the record of service,
and the money order receipt or a pho-
tocopy of the issued check or the can-
celled check. Alternatively, the re-
quest may be made by certified mail.

(d) Authorications. The Chief Postal
Inspector is the principal officer of the
Postal Service for the administration
of all matters governing test purchases
under this section. The Chief Inspector
may delegate any or all authority in
this regard to any or all postal inspec-
tors.

[49 FR 7230, Feb. 28, 1984; 49 FR 8250, Mar. 6,
1984]
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§233.7 Forfeiture authority and proce-
dures.

(a) Designation of officials having for-
feiture authority. The Chief Postal In-
spector is authorized to perform all du-
ties and responsibilities necessary on
behalf of the Postal Service to enforce
18 U.S.C. 981, 2254, and 21 U.S.C. 881, to
delegate all or any part of this author-
ity to Deputy Chief Inspectors, Inspec-
tors in Charge, and Inspectors of the
Postal Inspection Service, and to issue
such instructions as may be necessary
to carry out this authority.

(b) Administrative forfeiture authority.
The Chief Postal Inspector is author-
ized to conduct administrative forfeit-
ures under the statutes identified in
paragraph (a) of this section, following,
where applicable, the procedures pro-
vided by the customs laws of the
United States (19 U.S.C. 1600 et seq.),
and to pay valid liens and mortgages
against property that has been so for-
feited.

(c) Inventory. An inventory of all
property seized for forfeiture under the
statutes identified in paragraph (a) of
this section shall be prepared and
maintained by the Postal Inspection
Service. The inventory should occur
within seven days of the seizure. The
inventory must, at a minimum, iden-
tify all property seized, state the exact
location of the property at the time of
its seizure, and describe in detail the
condition of the property. A written re-
ceipt containing such information and
identifying the Postal Inspector who
conducted the seizure must be provided
to the party from whom the property
was seized, or the party’s agent or rep-
resentative, at the time of the seizure
or as soon thereafter as is practicable.

(d) Custody. Custody of all property
seized for forfeiture under the statutes
identified in paragraph (a) of this sec-
tion is maintained by the U.S. Mar-
shals Service, except property held for
evidentiary purposes; retained for offi-
cial use upon forfeiture; subject to eq-
uitable transfer to federal, state or
local law enforcement agencies; or sub-
ject to civil administrative forfeiture.

(e) Appraisal. The Postal Inspection
Service must promptly obtain or com-
plete an appraisal of all seized prop-
erty. The appraisal value is the fair
market value of the property, which is
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the highest price, in terms of money,
which a property will bring in a com-
petitive and open market.

(f) Quick-release. Property subject to
administrative forfeiture may, prior to
forfeiture, be released by the Postal In-
spection Service to the owner of the
property having an immediate right to
possession of the property when the
Postal Inspection Service concludes
that release of the property is in the
best interest of justice. An agreement
to hold harmless the United States, the
Postal Inspection Service, and all other
involved entities should be obtained
from the owner. A decision for quick
release of the property should be made
within five days of the seizure.

(g) Judicial forfeiture. If the appraised
value of property seized exceeds
$500,000, with the exception of: (1) Mon-
etary instruments within the meaning
of 31 U.S.C. 5312(a)(3), or (2) any con-
veyance which was used to import, ex-
port, transport, or store any controlled
substance or if a claim and satisfactory
bond have been received for property
appraised at $500,000 or less, or for any
monetary instruments within the
meaning of 31 U.S.C. 5312(a)(3) or any
conveyance which was used to import,
export, transport, or store any con-
trolled substance the Postal Inspection
Service must transmit the claim and
bond to the U.S. Attorney for the judi-
cial district in which the seizure was
made and request that the U.S. Attor-
ney promptly institute a judicial for-
feiture proceeding against the prop-
erty. The Postal Inspection Service
must provide the U.S. Attorney a com-
plete written description of the prop-
erty, a statement of the facts and cir-
cumstances leading to the seizure of
the property, including all facts and
documentation leading to the conclu-
sion that the seized property is subject
to forfeiture, and such additional infor-
mation as the U.S. Attorney may re-
quire for the purpose of instituting a
judicial forfeiture action.

(h) Notice of seizure for property having
a value of $500,000 or less, or for monetary
instruments or for conveyances which
were used to transport or store any con-
trolled substance; advertisement; declara-
tion of forfeiture. (1) The Postal Inspec-
tion Service must cause written notice
of the seizure of all property subject to
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civil administrative forfeiture to be
sent to each known party that may
have a possessory or ownership interest
in the seized property. The notice must
describe the property seized; state the
date, place, and cause for seizure; and
inform the party of the intent of the
Postal Inspection Service to forfeit the
property. In addition, the notice must
state that any person desiring a judi-
cial determination of forfeiture must
file a claim and bond (see paragraph 2
of this subsection) with a designated
official of the Postal Inspection Serv-
ice, within twenty days from the date
of the first publication of the notice of
seizure (see paragraph (4) of this sub-
section), or of the date of the letter of
personal notice required by this para-
graph, whichever is later. Any claim
submitted pursuant to this paragraph
is invalid unless accompanied by a
bond meeting the requirements of para-
graph (2), or a completed PS Form 1518,
Petition to Proceed in Forma Pauperis.

(2) A bond in the amount of $5,000 or
ten percent of the value of the claimed
property, whichever is lower, but in no
event less than $250, must accompany
any claim submitted pursuant to para-
graph (1). The bond may be in the form
of a cashier’s check, certified check, or
money order made payable to the
United States of America, or satisfac-
tory sureties. If a claimant is finan-
cially unable to post the bond because
of indigency, such a person may re-
quest a waiver of the bond by comple-
tion of PS Form 1518, Petition to Proceed
in Forma Pauperis.

(3) Upon receipt of the claim and
bond, the Postal Inspection Service
must, upon determining that the docu-
ments are in proper form and the sure-
ties satisfactory, transmit the docu-
ments to the appropriate U.S. Attorney
as provided in subsection (g). If the
documents are not satisfactory, the
Postal Inspection Service must notify
the party making the claim and may
allow a reasonable time for correction.
If correction is not made within the
time allowed for that purpose, the ad-
ministrative forfeiture must proceed as
though the claim and bond had not
been tendered.

(4) Notice of administrative for-
feiture proceedings containing the in-
formation required by subsection (h)(1)
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must be published once each week for
at least three successive weeks in a
newspaper of general circulation in the
judicial district in which the property
was seized. If a claim and satisfactory
bond is not filed within the time al-
lowed, the Postal Inspection Service
may declare the property forfeited.

(i) Disposition of forfeited property. (1)
Whenever property is forfeited admin-
istratively, the Postal Inspection Serv-
ice may:

(i) Retain the property for official
use;

(ii) Transfer ownership of the prop-
erty to any federal, state or local law
enforcement agency that participated
in the investigation leading to the for-
feiture;

(iii) Sell any property which is not
required to be destroyed by law and
which is not harmful to the public;

(iv) Destroy the property; or

(v) Dispose of the property as other-
wise permitted by law.

(2) If the laws of a state in which an
article of forfeited property is located
prohibit the sale or possession of such
property or if the Postal Service and
the Marshals Service are of the opinion
that it would be more advantageous to
sell the forfeited property in another
district, the property may be moved to
and sold in such other district.

(3) If, after an administrative for-
feiture of property is completed, it ap-
pears that the proceeds of sale will not
be sufficient to pay the costs of sale or
the proceeds will be insignificant in re-
lation to the expenses involved in the
forfeiture, then the Postal Service or
the Marshals Service may order de-
struction or other disposition of the
property including alteration of the
property into an article that is not pro-
hibited.

(j) Remission or mitigation of adminis-
trative, civil, and criminal forfeitures—(1)
Authority, purpose, and scope—(i) Pur-
pose. This section sets forth the proce-
dures for Postal Inspection Service of-
ficials to follow when considering re-
mission or mitigation of administra-
tive forfeitures under the jurisdiction
of the Postal Service. The purpose of
these regulations is to provide a basis
for ameliorating the effects of for-
feiture through the partial or total re-
mission of forfeiture for individuals
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who have an interest in the forfeited
property but who did not participate
in, or have knowledge of, the conduct
that resulted in the property being sub-
ject to forfeiture and, where required,
took all reasonable steps under the cir-
cumstances to ensure that such prop-
erty would not be used, acquired, or
disposed of contrary to law. Addition-
ally, these regulations provide for par-
tial or total mitigation of the for-
feiture and imposition of alternative
conditions in appropriate cir-
cumstances.

(ii) Authority to grant remission and
mitigation. (A) Remission and mitiga-
tion functions in administrative for-
feitures are performed by the agency
seizing the property. Within the Postal
Inspection Service, authority to grant
remission and mitigation is delegated
to the Independent Counsel, Office of
the Chief Inspector, Washington, DC.

(B) Remission and mitigation func-
tions in judicial cases are within the
jurisdiction of the Criminal Division of
the Department of Justice. Within the
Criminal Division, authority to grant
remission and mitigation has been del-
egated to the Chief, Asset Forfeiture
and Money Laundering Section.

(C) The powers and responsibilities
within these regulations may be redele-
gated to attorneys or managers work-
ing under the supervision of the des-
ignated officials.

(D) The time periods and internal re-
quirements established in these regula-
tions are designed to guide the orderly
administration of the remission and
mitigation process and are not in-
tended to create rights or entitlements
in favor of individuals seeking remis-
sion or mitigation. These regulations
will apply to all decisions on petitions
for remission or mitigation made on or
after July 1, 1997. These regulations
will apply to decisions on requests for
reconsideration of a denial of a peti-
tion under paragraphs ((j)(3)(x) and
(3)(xi) of this section only if the initial
decision on the petition was made
under the provisions of this part effec-
tive July 1, 1997.

(E) This section governs any petition
for remission or mitigation filed with
the Chief Postal Inspector and super-
sedes any Postal Service regulation
governing petitions for remission or
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mitigation to the extent such regula-
tion is inconsistent with this section.

(2) Definitions. As used in this part:

(1) The term administrative forfeiture
means the process by which property
may be forfeited by an investigative
agency rather than through judicial
proceedings.

(ii) The term appraised value means
the estimated market value of an asset
at the time and place of seizure if such
or similar property was freely offered
for sale between a willing seller and a
willing buyer.

(iii) The term Attorney General means
the Attorney General of the United
States or his or her designee.

(iv) The term beneficial owner means
a person with actual use of, as well as
an interest in, the property subject to
forfeiture.

(v) The term general creditor means
one whose claim or debt is not secured
by a specific right to obtain satisfac-
tion against the particular property
subject to forfeiture.

(vi) The term judgment creditor means
one who has obtained a judgment
against the debtor but has not yet re-
ceived full satisfaction of the judg-
ment.

(vii) The term judicial forfeiture
means either a civil or criminal pro-
ceeding in a United States District
Court that may result in a final judg-
ment and order of forfeiture.

(viii) The term lienholder means a
creditor whose claim or debt is secured
by a specific right to obtain satisfac-
tion against the particular property
subject to forfeiture. A lien creditor
qualifies as a lienholder if the lien:

(A) Was established by operation of
law or contract;

(B) Was created as a result of an ex-
change of money, goods, or services;
and

(C) Is perfected against the specific
property forfeited for which remission
or mitigation is sought (e.g., a real es-
tate mortgage, a mechanic’s lien).

(ix) The term net equity means the
amount of a lienholder’s monetary in-
terest in property subject to forfeiture.
Net equity shall be computed by deter-
mining the amount of unpaid principal
and unpaid interest at the time of sei-
zure, and by adding to that sum unpaid
interest calculated from the date of
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seizure through the last full month
prior to the date of the decision on the
petition. Where a rate of interest is set
forth in a security agreement, the rate
of interest to be used in this computa-
tion will be the annual percentage rate
so specified in the security agreement
that is the basis of the lienholder’s in-
terest. In this computation, however,
there shall be no allowances for attor-
neys’ fees, accelerated or enhanced in-
terest charges, amounts set by con-
tract as damages, unearned extended
warranty fees, insurance, service con-
tract charges incurred after the date of
seizure, allowances for dealer’s reserve,
or any other similar charges.

(x) The term owner means the person
in whom primary title is vested or
whose interest is manifested by the ac-
tual and beneficial use of the property,
even though the title is vested in an-
other. A victim of an offense as defined
in paragraph (j) (2)(xxi) of this section
may also be an owner if he or she has
a present legally cognizable ownership
interest in the property forfeited. A
nominal owner of property will not be
treated as its true owner if he or she is
not its beneficial owner.

(xi) The term person means an indi-
vidual, partnership, corporation, joint
business enterprise, estate, or other
legal entity capable of owning prop-
erty.

(xii) The term petition means a peti-
tion for remission or mitigation of for-
feiture under these regulations. This
definition includes a petition for res-
toration of the proceeds of sale of for-
feited property and a petition for the
value of forfeited property placed into
official use.

(xiii) The term petitioner means the
person applying for remission, mitiga-
tion, restoration of the proceeds of
sale, or for the appraised value of for-
feited property under these regula-
tions. A petitioner may be an owner of
forfeited property as defined in para-
graph (j)(2)(x) of this section; a
lienholder as defined in paragraph
(j)(2)(viii) of this section; or a victim as
defined in paragraph (j)(2)(xxi) of this
section subject to the limitations of
paragraph (j)(8) of this section.

(xiv) The term Postal Service Fund
means the United States Postal Fund
established under 39 U.S.C. 2003.
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(xv) The term property means real or
personal property of any kind capable
of being owned or possessed.

(xvi) The term record means a series
of arrests for related crimes, unless the
arrestee was acquitted or the charges
were dismissed for lack of evidence; a
conviction for a related crime or com-
pletion of sentence within ten years of
the acquisition of the property subject
to forfeiture; or two convictions for a
related crime at any time in the past.

(xvii) The term related crime as used
in paragraphs (j)(2)(xvi) and (6)(v) of
this section means any crime similar
in nature to that which gives rise to
the seizure of property for forfeiture.
For example, where property is seized
for a violation of the federal laws deal-
ing with drugs, a related crime would
be any offense involving a violation of
the federal laws relating to drugs or
the laws of any state or political sub-
division thereof relating to drugs.

(xviii) The term related offense as
used in paragraph (j)(8) of this section
means:

(A) Any predicate offense charged in
a Federal Racketeer Influenced and
Corrupt Organizations Act (RICO)
count for which forfeiture was ordered;
or

(B) An offense committed as part of
the same scheme or design, or pursuant
to the same conspiracy, as was in-
volved in the offense for which the for-
feiture was ordered.

(xix) The term Ruling Official means
any official to whom decision making
authority has been delegated pursuant
to paragraph (j)(1)(ii) of this section.

(xx) The term seicing agency means
the federal agency that seized the prop-
erty or adopted the seizure of another
agency for federal forfeiture.

(xxi) The term victim means a person
who has incurred a pecuniary loss as a
direct result of the commission of the
offense underlying a forfeiture. A drug
user is not considered a victim of a
drug trafficking offense under this defi-
nition. A victim does not include one
who acquires a right to sue the perpe-
trator of the criminal offense for any
loss by assignment, subrogation, inher-
itance, or otherwise from the actual
victim, unless that person has acquired
an actual ownership interest in the for-
feited property.
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(xxii) The term violator means the
person whose use or acquisition of the
property in violation of the law sub-
jected such property to seizure for for-
feiture.

(3) Petitions in administrative forfeiture
cases—(i) Notice of seizure. The notice of
seizure and intent to forfeit the prop-
erty shall advise any persons who may
have a present ownership interest in
the property to submit their petitions
for remission or mitigation within
thirty (30) days of the date they receive
the notice in order to facilitate proc-
essing. Petitions shall be considered
any time after notice until the for-
feited property is placed into official
use, sold, or otherwise disposed of ac-
cording to law, except in cases involv-
ing petitions to restore the proceeds
from the sale of forfeited property. A
notice of seizure shall include the title
of the seizing agency, the Ruling Offi-
cial, the mailing and street address of
the official to whom petitions should
be sent, and an asset identifier number.

(ii) Persons who may file. A petition
for remission or mitigation must be
filed by a petitioner as defined in para-
graph (j)(2)(xiii) of this section or as
prescribed in paragraphs (j)(9) (vii) and
(viii) of this section.

(iii) Contents of petition. (A) All peti-
tions must include the following infor-
mation in clear and concise terms:

(I) The name, address, and social se-
curity or other taxpayer identification
number of the person claiming an in-
terest in the seized property who is
seeking remission or mitigation;

(2) The name of the seizing agency,
the asset identifier number, and the
date and place of seizure;

(3) A complete description of the
property including make, model, and
serial numbers, if any; and

(4) A description of the petitioner’s
interest in the property as owner,
lienholder, or otherwise, supported by
original or certified bills of sale, con-
tracts, deeds, mortgages, or other doc-
umentary evidence.

(B) Any factual recitation or docu-
mentation of any type in a petition
must be supported by a sworn affidavit.

(iv) Releases. In addition to the con-
tents of the petition for remission or
mitigation set forth in paragraph
(j)H)(3)(iii) of this section, upon request,



§233.7

the petitioner shall also furnish the
agency with an instrument executed by
the titled or registered owner and any
other known claimant of an interest in
the property releasing interest in such
property.

(V) Filing petition with agency. (A) A
petition for remission or mitigation of
an administrative forfeiture by the
Postal Inspection Service shall be sent
to the Chief Postal Inspector, United
States Postal Service, 475 L’Enfant
Plaza SW, Washington, DC 20260-2100.

(B) The petition shall be sworn to by
the petitioner or by the petitioner’s at-
torney upon information and belief,
supported by the client’s sworn notice
of representation pursuant to 28 U.S.C.
1746, as set out in paragraph (j)(9)(vii)
of this section.

(vi) Agency investigation. Upon receipt
of a petition, the Postal Inspection
Service shall investigate the merits of
the petition and prepare a written re-
port containing the results of that in-
vestigation. This report shall be sub-
mitted to the Ruling Official for review
and consideration.

(vii) Ruling. Upon receipt of the peti-
tion and the agency report, the Ruling
Official shall review the petition and
the report, and shall rule on the merits
of the petition. No hearing shall be
held.

(viii) Petitions granted. If the Ruling
Official grants a remission or mitiga-
tion of the forfeiture, a copy of the de-
cision shall be sent by certified mail to
the petitioner, or, if represented by an
attorney, to the petitioner’s attorney.
A copy of the decision shall also be
sent to the U.S. Marshals Service or
other property custodian. The written
decision shall include the terms and
conditions, if any, upon which the re-
mission or mitigation is granted and
the procedures the petitioner must fol-
low to obtain release of the property or
the monetary interest therein.

(ix) Petitions denied. If the Ruling Of-
ficial denies a petition, a copy of the
decision shall be sent by certified mail
to the petitioner, or, if represented by
an attorney, to the petitioner’s attor-
ney of record. A copy of the decision
shall also be sent to the U.S. Marshals
Service or other property custodian.
The written decision shall specify the
reason that the petition was denied.
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The decision shall advise the petitioner
that a request for reconsideration of
the denial of the petition may be sub-
mitted to the Ruling Official in accord-
ance with paragraph (j)(3)(x) of this
section.

(x) Request for reconsideration. (A) A
request for reconsideration of the de-
nial of the petition shall be considered
if:

(I) It is postmarked or received by
the office of the Ruling Official within
ten (10) days from the receipt of the no-
tice of the denial of the petition by the
petitioner; and

(2) The request is based on informa-
tion or evidence not previously consid-
ered that is material to the basis for
the denial or presents a basis clearly
demonstrating that the denial was er-
roneous.

(B) In no event shall a request for re-
consideration be decided by the same
Ruling Official who ruled on the origi-
nal petition.

(C) Only one request for reconsider-
ation of a denial of a petition shall be
considered.

(xi) Restoration of proceeds from sale.
(A) A petition for restoration of the
proceeds from the sale of forfeited
property, or for the appraised value of
forfeited property when the forfeited
property has been retained by or deliv-
ered to a government agency for offi-
cial use, may be submitted by an owner
or lienholder in cases in which the peti-
tioner:

(I) Did not know of the seizure prior
to the entry of a declaration of for-
feiture; and

(2) Could not reasonably have known
of the seizure prior to the entry of a
declaration of forfeiture.

(B) Such a petition shall be sub-
mitted pursuant to paragraphs (j)(3)(ii)
through (v) of this section within nine-
ty (90) days from the date the property
is sold or otherwise disposed of.

(4) Petitions in judicial forfeiture
cases—(1) Procedure for filing petition. If
the forfeiture proceedings are judicial,
a petition for remission or mitigation
of a judicial forfeiture shall be ad-
dressed to the Attorney General; shall
be sworn to by the petitioner or by the
petitioner’s attorney upon information
and belief, supported by the client’s
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sworn notice of representation pursu-
ant to 28 U.S.C. 1746; and shall be sub-
mitted to the United States Attorney
for the district in which the judicial
forfeiture proceedings are brought. A
petitioner also shall submit a copy of
the petition to the Chief Postal Inspec-
tor if the Postal Inspection Service was
the seizing agency.

(ii) Ruling. Department of Justice
regulations on petitions for remission
or mitigation in judicial forfeiture
cases are stated in 29 CFR 9.4.

(5) Criteria governing administrative re-
mission and mitigation—(i) Remission. (A)
The Ruling Official shall not grant re-
mission of a forfeiture unless the peti-
tioner establishes that:

(I) The petitioner has a valid, good
faith and legally cognizable interest in
the seized property as owner or
lienholder as defined in these regula-
tions; and

(2) The petitioner is innocent within
the meaning of the innocent owner pro-
visions of the applicable civil forfeiture
statute, is a bona fide purchaser for
value without cause to believe that the
property was subject to forfeiture at
the time of the purchase, or is one who
held a legally cognizable interest in
the seized property at the time of the
violation underlying the forfeiture su-
perior to that of the defendant within
the meaning of the applicable criminal
forfeiture statute, and is thereby enti-
tled to recover his or her interest in
the forfeited property by statute. (If
the applicable civil forfeiture statute
contains no innocent owner defense,
the innocent owner provisions applica-
ble to 21 U.S.C. 881(a)(4) shall apply.)
Unless otherwise provided by statute,
in the case of petitioners who acquired
their interest in the property after the
time of the violation underlying the
forfeiture, the question of whether the
petitioner had knowledge of the viola-
tion shall be determined as of the point
in time when the interest in the prop-
erty was acquired.

(B) The knowledge and responsibil-
ities of petitioner’s representative,
agent, or employee in paragraph
(G BG)E)(A)2) of this section are im-
puted to the petitioner where the rep-
resentative, agent, or employee was
acting in the course of his or her em-

59

§233.7

ployment and in furtherance of the pe-
titioner’s business.

(C) The petitioner has the burden of
establishing the basis for granting a
petition for remission or mitigation of
forfeited property, a restoration of pro-
ceeds of sale or appraised value of for-
feited property, or a reconsideration of
a denial of such a petition. Failure to
provide information or documents and
to submit to interviews, as requested,
may result in a denial of the petition.

(D) The Ruling Official shall presume
a valid forfeiture and shall not consider
whether the evidence is sufficient to
support the forfeiture.

(BE) Willful, materially false state-
ments or information, made or fur-
nished by the petitioner in support of a
petition for remission or mitigation of
forfeited property, the restoration of
proceeds or appraised value of forfeited
property, or the reconsideration of a
denial of any such petition, shall be
grounds for denial of such petition and
possible prosecution for the filing of
false statements.

(ii) Mitigation. (A) The Ruling Official
may grant mitigation to a party not
involved in the commission of the of-
fense underlying forfeiture:

(I) Where the petitioner has not met
the minimum conditions for remission,
but the Ruling Official finds that some
relief should be granted to avoid ex-
treme hardship and that return of the
property combined with imposition of
monetary and/or other conditions of
mitigation in lieu of a complete for-
feiture will promote the interest of jus-
tice and will not diminish the deter-
rent effect of the law. Extenuating cir-
cumstances justifying such a finding
include those circumstances that re-
duce the responsibility of the peti-
tioner for knowledge of the illegal ac-
tivity, knowledge of the criminal
record of a user of the property, or fail-
ure to take reasonable steps to prevent
the illegal use or acquisition by an-
other for some reason, such as a rea-
sonable fear of reprisal; or

(2) Where the minimum standards for
remission have been satisfied but the
overall circumstances are such that, in
the opinion of the Ruling Official, com-
plete relief is not warranted.

(B) The Ruling Official may in his or
her discretion grant mitigation to a
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party involved in the commission of
the offense underlying the forfeiture
where certain mitigating factors exist,
including, but not limited to: The lack
of a prior record or evidence of similar
criminal conduct; if the violation does
not include drug distribution, manufac-
turing, or importation, the fact that
the violator has taken steps, such as
drug treatment, to prevent further
criminal conduct; the fact that the vio-
lation was minimal and was not part of
a larger criminal scheme; the fact that
the violator has cooperated with fed-
eral, state, or local investigations re-
lating to the criminal conduct under-
lying the forfeiture; or the fact that
complete forfeiture of an asset is not
necessary to achieve the legitimate
purposes of forfeiture.

(C) Mitigation may take the form of
a monetary condition or the imposition
of other conditions relating to the con-
tinued use of the property, and the re-
turn of the property, in addition to the
imposition of any other costs that
would be chargeable as a condition to
remission. This monetary condition is
considered as an item of cost payable
by the petitioner, and shall be depos-
ited into the Postal Service Fund as an
amount realized from forfeiture in ac-
cordance with the applicable statute. If
the petitioner fails to accept the Rul-
ing Official’s mitigation decision or
any of its conditions, or fails to pay
the monetary amount within twenty
(20) days of the receipt of the decision,
the property shall be sold, and the
monetary amount imposed and other
costs chargeable as a condition to miti-
gation shall be subtracted from the
proceeds of the sale before transmit-
ting the remainder to the petitioner.

(6) Special rules for specific peti-
tioners—(i) General creditors. A general
creditor may not be granted remission
or mitigation of forfeiture unless he or
she otherwise qualifies as a petitioner
under these regulations.

(ii) Rival claimants. If the beneficial
owner of the forfeited property and the
owner of a security interest in the
same property each file a petition, and
if both petitions are found to be meri-
torious, the claim of the beneficial
owner shall take precedence.

(ii1) Voluntary bailments. A petitioner
who allows another to use his or her
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property without cost, and who is not
in the business of lending money se-
cured by property or of leasing or rent-
ing property for profit, shall be granted
remission or mitigation of forfeiture in
accordance with the provisions of para-
graph (j)(5) of this section.

(iv) Lessors. A person engaged in the
business of leasing or renting real or
personal property on a long-term basis
with the right to sublease shall not be
entitled to remission or mitigation of a
forfeiture of such property unless the
lessor can demonstrate compliance
with all the requirements of paragraph
(j)(b) of this section.

(v) Straw owners. A petition by any
person who has acquired a property in-
terest recognizable under these regula-
tions and who knew or had reason to
believe that the interest was conveyed
by the previous owner for the purpose
of circumventing seizure, forfeiture, or
these regulations, shall be denied. A
petition by a person who purchases or
owns property for another who has a
record for related crimes as defined in
paragraph (j)(2)(xvii) of this section, or
a petition by a lienholder who knows
or has reason to believe that the pur-
chaser or owner of record is not the
real purchaser or owner, shall be de-
nied unless both the purchaser of
record and the real purchaser or owner
meet the requirements of paragraph
(j)(5) of this section.

(vi) Judgment creditors. (A) A judg-
ment creditor will be recognized as a
lienholder if:

(I) The judgment was duly recorded
before the seizure of the property for
forfeiture;

(2) Under applicable state or other
local law, the judgment constitutes a
valid lien on the property that at-
tached to it before the seizure of the
property for forfeiture; and

(3) The petitioner had no knowledge
of the commission of any act or acts
giving rise to the forfeiture at the time
the judgment became a lien on the for-
feited property.

(B) A judgment creditor will not be
recognized as a lienholder if the prop-
erty in question is not property of
which the judgment debtor is entitled
to claim ownership under applicable
state or other local law (e.g., stolen
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property). A judgment creditor is enti-
tled under these regulations to no more
than the amount of the judgment, ex-
clusive of any interest, costs, or other
fees including attorney’s fees associ-
ated with the action that led to the
judgment or its collection.

(C) A judgment creditor’s lien must
be registered in the district where the
property is located if the judgment was
obtained outside the district.

(7 Terms and conditions of remission
and mitigation—(i) Owners. (A) An own-
er’s interest in property that has been
forfeited is represented by the property
itself or by a monetary interest equiva-
lent to that interest at the time of sei-
zure. Whether the property or a mone-
tary equivalent will be remitted to an
owner shall be determined at the dis-
cretion of the Ruling Official.

(B) If a civil judicial forfeiture action
against the property is pending, release
of the property must await an appro-
priate court order.

(C) Where the government sells or
disposes of the property prior to the
grant of the remission, the owner shall
receive the proceeds of that sale, less
any costs incurred by the government
in the sale. The Ruling Official, at his
or her discretion, may waive the deduc-
tion of costs and expenses incident to
the forfeiture.

(D) Where the owner does not comply
with the conditions imposed upon re-
lease of the property by the Ruling Of-
ficial, the property shall be sold. Fol-
lowing the sale, the proceeds shall be
used to pay all costs of the forfeiture
and disposition of the property, in ad-
dition to any monetary conditions im-
posed. The remaining balance shall be
paid to the owner.

(ii) Lienholders. (A) When the for-
feited property is to be retained for of-
ficial use or transferred to a state or
local law enforcement agency or for-
eign government pursuant to law, and
remission or mitigation has been
granted to a lienholder, the recipient of
the property shall assure that:

(I) In the case of remission, the lien
is satisfied as determined through the
petition process; or

(2) In the case of mitigation, an
amount equal to the net equity, less
any monetary conditions imposed, is
paid to the lienholder prior to the re-
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lease of the property to the recipient
agency or foreign government.

(B) When the forfeited property is not
retained for official use or transferred
to another agency or foreign country
pursuant to law, the lienholder shall be
notified by the Ruling Official of the
right to select either of the following
alternatives:

(1) Return of property. The lienholder
may obtain possession of the property
after paying the United States,
through the Ruling Official, the costs
and expenses incident to the forfeiture,
the amount, if any, by which the ap-
praised value of the property exceeds
the lienholder’s net equity in the prop-
erty, and any amount specified in the
Ruling Official’s decision as a condi-
tion to remit the property. The Ruling
Official, at his or her discretion, may
waive costs and expenses incident to
the forfeiture. The Ruling Official shall
forward a copy of the decision, a
memorandum of disposition, and the
original releases to the U.S. Marshals
Service or other property custodian
who shall thereafter release the prop-
erty to the lienholder; or

(2) Sale of Property and Payment to
Lienholder—Subject to the provisions of
paragraph (j)(9)(i) of this section, upon
sale of the property, the lienholder
may receive the payment of a mone-
tary amount up to the sum of the
lienholder’s net equity, less the ex-
penses and costs incident to the for-
feiture and sale of the property, and
any other monetary conditions im-
posed. The Ruling Official, at his or her
discretion, may waive costs and ex-
penses incident to the forfeiture.

(iii) If the lienholder does not notify
the Ruling Official of the selection of
one of the two options set forth above
in paragraph (j)(7)(ii)(B) of this section
within twenty (20) days of the receipt
of such notification, the Ruling Official
shall direct the U.S. Marshal or other
property custodian to sell the property
and pay the lienholder an amount up to
the net equity, less the costs and ex-
penses incurred incident to the for-
feiture and sale, and any monetary
conditions imposed. In the event a
lienholder subsequently receives a pay-
ment of any kind on the debt owed for
which he or she has already received
payment as a result of the granting of
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remission or mitigation, the lienholder
shall reimburse the Postal Service
Fund to the extent of the payment re-
ceived.

(iv) Where the lienholder does not
comply with the conditions imposed
upon the release of the property, the
property shall be sold after forfeiture.
From the proceeds of the sale, all costs
incident to the forfeiture and sale shall
first be deducted, and the balance up to
the net equity, less any monetary con-
ditions, shall be paid to the lienholder.

(8) Provisions applicable to victims. The
provisions of this section apply to vic-
tims of an offense underlying the for-
feiture of property, or of a related of-
fense, who do not have a present own-
ership interest in the forfeited property
(or, in the case of multiple victims of
an offense, who do not have a present
ownership interest in the forfeited
property that is clearly superior to
that of other petitioner victims). The
provisions of this section apply only
with respect to property forfeited pur-
suant to statutes that explicitly au-
thorize restoration or remission of for-
feited property to victims. Victims who
have a superior present legally cog-
nizable ownership interest in forfeited
property may file petitions as other
owners, subject to the regulations set
forth in paragraph (j)(7)(i) of this sec-
tion. The claims of such owner victims,
like those of any other owners, shall
have priority over the claims of any
non-owner victims whose claims are
recognized pursuant to this section.

(1) Qualifications to file. A victim, as
defined in paragraph (j)(2)(xxi) of this
section, of an offense that was the un-
derlying basis for the criminal, civil, or
administrative forfeiture of specific
property, or a victim of a related of-
fense, may be granted remission of the
forfeiture of that property, if in addi-
tion to complying with the other appli-
cable provisions of this section, the
victim satisfactorily demonstrates
that:

(A) A pecuniary loss of a specific
amount has been directly caused by the
criminal offense, or related offense,
that resulted in the forfeiture, or by a
related offense, and that the loss is
supported by documentary evidence in-
cluding invoices and receipts;
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(B) The pecuniary loss is the direct
result of the illegal acts and is not the
result of otherwise lawful acts which
were committed in the course of a
criminal offense;

(C) The victim did not knowingly
contribute to, participate in, benefit
from, or act in a willfully blind manner
towards the commission of the offense,
or related offense, that was the under-
lying basis of the forfeiture;

(D) The victim has not in fact been
compensated for the wrongful loss of
the property by the perpetrator or oth-
ers; and

(E) The victim does not have re-
course reasonably available to other
assets from which to obtain compensa-
tion for the wrongful loss of the prop-
erty.

(ii) Pecuniary loss. The amount of the
pecuniary loss suffered by a victim for
which remission may be granted is lim-
ited to the fair market value of the
property of which the petitioner was
deprived as of the date of the occur-
rence of the loss. No allowance shall be
made for interest foregone or for col-
lateral expenses incurred to recover
lost property or to seek other rec-
ompense.

(iii) Torts. A tort associated with ille-
gal activity that formed the basis for
the forfeiture shall not be a basis for
remission, unless it constitutes the il-
legal activity itself, nor shall remis-
sion be granted for physical injuries to
a petitioner or for damage to a peti-
tioner’s property.

(iv) Denial of petition. In the exercise
of his or her discretion, the Ruling Of-
ficial may decline to grant remission
where:

(A) There is substantial difficulty in
calculating the pecuniary loss incurred
by the victim or victims;

(B) The amount of the remission, if
granted, would be small compared with
the amount of expenses incurred by the
government in determining whether to
grant remission; or

(C) The total number of victims is
large and the monetary amount of the
remission so small as to make its
granting impractical.

(v) Pro rata basis. In granting remis-
sion to multiple victims pursuant to
this section, the Ruling Official should
generally grant remission on a pro rata
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basis to recognized victims when peti-
tions cannot be granted in full due to
the limited value of the forfeited prop-
erty. However, the Ruling Official may
consider, among others, the following
factors in establishing appropriate pri-
orities in individual cases:

(A) The specificity and reliability of
the evidence establishing a loss;

(B) The fact that a particular victim
is suffering an extreme financial hard-
ship;

(C) The fact that a particular victim
has cooperated with the government in
the investigation related to the for-
feiture or to a related prosecution or
civil action; and

(D) In the case of petitions filed by
multiple victims of related offenses,
the fact that a particular victim is a
victim of the offense underlying the
forfeiture.

(vi) Reimbursement. Any petitioner
granted remission pursuant to this sec-
tion shall reimburse the Postal Service
Fund for the amount received to the
extent the individual later receives
compensation for the loss of the prop-
erty from any other source. The peti-
tioner shall surrender the reimburse-
ment upon payment from any sec-
ondary source.

(vii) Claims of financial institution reg-
ulatory agencies. In cases involving
property forfeitable under 18 TU.S.C.
981(a)(1)(C) or (a)(1)(D), the Ruling Offi-
cial may decline to grant a petition
filed by a petitioner in whole or in part
due to the lack of sufficient forfeitable
funds to satisfy both the petition and
claims of the financial institution reg-
ulatory agencies pursuant to 18 U.S.C.
981 (e)(3) or (7). Generally, claims of fi-
nancial regulatory agencies pursuant
to 18 U.S.C. 981(e)(3) or (7) shall take
priority over claims of victims.

(9) Miscellaneous Provisions—(i) Pri-
ority of payment. Except where other-
wise provided in this section, costs in-
curred by the Postal Inspection Service
and other agencies participating in the
forfeiture that were incident to the for-
feiture, sale, or other disposition of the
property shall be deducted from the
amount available for remission or
mitigation. Such costs include, but are
not limited to, court costs, storage
costs, brokerage and other sales-re-
lated costs, the amount of any liens
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and associated costs paid by the gov-
ernment on the property, costs in-
curred in paying the ordinary and nec-
essary expenses of a business seized for
forfeiture, awards for information as
authorized by statute, expenses of
trustees or other assistants pursuant
to paragraph (j)(9)(iii) of this section,
investigative or prosecutive costs spe-
cially incurred incident to the par-
ticular forfeiture, and costs incurred
incident to the processing of the peti-
tion(s) for remission or mitigation. The
remaining balance shall be available
for remission or mitigation. The Rul-
ing Official shall direct the distribu-
tion of the remaining balance in the
following order of priority, except that
he or she may exercise discretion in de-
termining the priority between peti-
tioners belonging to classes described
in paragraphs (j)(9)(iii) and (9)(iv) of
this section in exceptional cir-
cumstances:

(A) Owners;

(B) Lienholders;

(C) Federal financial institution reg-
ulatory agencies (pursuant to para-
graph (j)(9)(vi) of this section, not con-
stituting owners or lienholders); and

(D) Victims not constituting owners
or lienholders (pursuant to paragraph
(j)(8) of this section).

(ii) Sale or disposition of property prior
to ruling. If forfeited property has been
sold or otherwise disposed of prior to a
ruling, the Ruling Official may grant
relief in the form of a monetary
amount. The amount realized by the
sale of the property is presumed to be
the value of the property. Monetary re-
lief shall not be greater than the ap-
praised value of the property at the
time of seizure and shall not exceed the
amount realized from the sale or other
disposition. The proceeds of the sale
shall be distributed as follows:

(A) Payment of the government’s ex-
penses incurred incident to the for-
feiture and sale, including court costs
and storage charges, if any;

(B) Payment to the petitioner of an
amount up to his or her interest in the
property;

(C) Payment to the Postal Service
Fund of all other costs and expenses in-
cident to the forfeiture;



§233.7

(D) In the case of victims, payment of
any amount up to the amount of his or
her loss; and

(E) Payment of the balance remain-
ing, if any, to the Postal Service Fund.

(iii) Trustees and other assistants. In
the exercise of his or her discretion,
the Ruling Official may use the serv-
ices of a trustee, other government of-
ficial, or appointed contractors to no-
tify potential petitioners, process peti-
tions, and make recommendations to
the Ruling Official on the distribution
of property to petitioners. The expense
for such assistance shall be paid out of
the forfeited funds.

(iv) Other agencies of the United States.
Where another agency of the United
States is entitled to remission or miti-
gation of forfeited assets because of an
interest that is recognizable under
these regulations, or is eligible for such
transfer pursuant to 18 U.S.C. 981(e)(6),
such agency shall request the transfer
in writing, in addition to complying
with the provisions of paragraphs (j)(3)
through (5) of this section. The deci-
sion to make such transfer shall be
made in writing by the Ruling Official.

(v) Financial institution regulatory
agencies. A Ruling Official may direct
the transfer of property under 18 U.S.C.
981(e) to certain federal financial insti-
tution regulatory agencies or an entity
acting in their behalf, upon receipt of a
written request, in lieu of ruling on a
petition for remission or mitigation.

(vi) Transfers to foreign governments. A
Ruling Official may decline to grant
remission to any petitioner other than
an owner or lienholder so that forfeited
assets may be transferred to a foreign
government pursuant to 18 TU.S.C.
981(i)(1), 19 U.S.C. 1616a(c)(2), or 21
U.S.C. 881(e)(1)(E).

(vii) Filing by attorneys. (A) A petition
for remission or mitigation may be
filed by a petitioner or by his or her at-
torney or legal guardian. If an attorney
files on behalf of the petitioner, the pe-
tition must include a signed and sworn
statement by the client-petitioner
stating that:

(I) The attorney has the authority to
represent the petitioner in this pro-
ceeding;

(2) The petitioner has fully reviewed
the petition; and
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(3) The petition is truthful and accu-
rate in every respect.

(B) Verbal notification of representa-
tion is not acceptable. Responses and
notification of rulings shall not be sent
to an attorney claiming to represent a
petitioner unless a written notice of
representation is filed. No extensions
of time shall be granted due to delays
in submission of the notice of represen-
tation.

(viiil) Comnsolidated petitions. At the
discretion of the Ruling Official in in-
dividual cases, a petition may be filed
by one petitioner on behalf of other pe-
titioners, provided the petitions are
based on similar underlying facts, and
the petitioner who files the petition
has written authority to do so on be-
half of the other petitioners. This au-
thority must be either expressed in
documents giving the petitioner the
authority to file petitions for remis-
sion, or reasonably implied from docu-
ments giving the petitioner express au-
thority to file claims or lawsuits re-
lated to the course of conduct in ques-
tion on behalf of these other peti-
tioners. An insurer or an administrator
of an employee benefit plan, for exam-
ple, which itself has standing to file a
petition as a ‘“‘victim’ within the
meaning of paragraph (j)(2)(xxi) of this
section, may also file a petition on be-
half of all its insured or plan bene-
ficiaries for any claims they may have
based on co-payments made to the per-
petrator of the offense underlying the
forfeiture or the perpetrator of a ‘‘re-
lated offense’” within the meaning of
paragraph (j)(2)(xviii) of this section, if
the authority to file claims or lawsuits
is contained in the document or docu-
ments establishing the plan. Where
such a petition is filed, any amounts
granted as a remission must be trans-
ferred to the other petitioners, not the
party filing the petition; although, in
his or her discretion, the Ruling Offi-
cial may use the actual petitioner as
an intermediary for transferring the
amounts authorized as a remission to
the other petitioners.
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